
Levana Meal Replacement, Inc. / Chai Lifeline, Inc.
Marketing and Charitable Giving Agreement

This Marketing and Charitable Giving Agreement (this “Agreement”) is made and entered into as of this ____ day of October 2016, by and between:

	Levana Meal Replacement, Inc.
PO Box 20423
Park West Station
New York, NY 10025
(“LMR”)

Authorized Contact:

Levana Kirschenbaum

347-620-1744

levanamealreplacement@gmail.com
	And,
	Chai Lifeline, Inc.

151 West 30th St., Suite ___
New York, NY 10001
(“Chai Lifeline”)

Authorized Contact:

Rabbi Simcha Scholar

212-465-1300

rss@chailifeline.com


For purposes hereof, LMR and Chai Lifeline shall each be referred to in the singular as a “Party” and collectively as the “Parties.”
WHEREAS, LMR develops, produces, markets, distributes and sells healthy, tasty meal replacement drinks and other meal-replacement products and supplements under the LMR Trademarks (the “Products”), focused on consumers with special dietary needs (including cancer patients, diabetes patients, growing children, new mothers, other hospital patients, elderly) and also people who just want better control of their weight maintenance and a healthy lifestyle.
WHEREAS, Chai Lifeline is a not-for-profit charitable organization, with the mission to restore the light of childhood to children with life-threatening or lifelong illness. Through programs that address the emotional, social, and financial needs of seriously ill children, their families, and communities, Chai Lifeline restores normalcy to family life, and better enables families to withstand the crises and challenges of serious pediatric illness.
WHEREAS, LMR and Chai Lifeline desire to establish a beneficial marketing and charitable giving relationship hereunder (the “Relationship”).

NOW THEREFORE, in consideration of the mutual agreements and covenants herein contained and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, LMR and Chai Lifeline agree as follows:
Section 1. DEFINITIONS. 
Unless otherwise stated in this Agreement, the following terms shall have the following meanings:
“Affiliate” means, with respect to any Person, another Person who controls, is controlled by or is under common control with, such Person.  For the purposes of this definition, “control” (including, with correlative meanings, the terms “controlled by” and “under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the direction of management and policies of a Person, whether through the ownership of voting securities of such Person (if an entity) or by contract or otherwise.
“LMR Trademarks” shall mean the trademarks and trade names (i) “Levana”; (ii) “Pure, Simple, Familiar, Plant Food”, and (iii) “Getting Stronger Everyday”, and any registrations or applications in regard thereto, and any trademarks of LMR subsequently add thereto by mutual agreement of the Parties.
“Chai Lifeline Trademarks” shall mean the trademarks and trade names “Chai Lifeline”, and any registrations or applications in regard thereto, and any trademarks of Chai Lifeline subsequently add thereto by mutual agreement of the Parties.

“Person” means an individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated association, joint venture, governmental authority or other entity, of whatever nature. 
Section 2. PURPOSES AND SCOPE OF THE RELATIONSHIP.
2.1 Objective. The objective of this Agreement is to define the terms and conditions by which LMR and Chai Lifeline shall establish, maintain and further the Relationship to the benefit of both parties. This Agreement is intended to encompass a range of each Party’s respective knowledge, expertise and in the case of LMR, as well, its products. 
2.2 Non-exclusive. Nothing in this Agreement is intended to create any exclusivity restrictions on either Party. Further to the foregoing, notwithstanding any mutual strategic relationship between the Parties hereunder, nothing in this Agreement shall preclude either Party, acting alone or in combination with others, from marketing, branding, promotion, and sale of their organization or of other partners, and its or their respective products, services and missions.
2.3 No Agency; Independent Contractors. The Parties shall perform their obligations as independent contractors and nothing herein shall be construed as creating any other relationship between the Parties. Nothing contained herein will be construed to imply a joint venture, principal or agent relationship, or other joint relationship, and neither Party will have the right, power or authority to bind or create any obligation, express or implied, on behalf of the other Party.

2.4 Non-disparagement. During the Term and after any termination of this Agreement, each Party shall not make any public statements disparaging the other Party, their products, services or mission.
Section 3. LMR COMMITMENTS.
3.1 Quarterly Charitable Donations based on Net Sales. During the Term, LMR shall donate one percent of (1.00%) of Net Sales to Chai Lifeline (the “Donation Amount”). For purposes hereof, “Net Sales” shall mean the gross dollar amount actually received by LMR for Products shipped and sold by LMR to its customers less (a) any amounts generated by Chai Sales (which is separately addressed in Section 2.03(C) below); (b) actual returns accepted for credit or exchange, (c) normal and customary trade discounts, and (d) amounts received by LMR for Products sold at promotional or closeout prices at an amount equal to less than thirty-five percent (35.00%) of LMR’s normal wholesale price for such Products. During the Term, the Donation Amount shall be calculated and donated by LMR to Chai Lifeline on a quarterly basis, within thirty (30) days after the end of each calendar quarter, and provided together with a sales report reflecting the Net Sales calculation for the applicable quarter. There shall be no minimum or maximum Donation Amount.
3.2 Donation of Product to Chai Lifeline Clients.  During the Term, LMR shall provide a limited amount of Products at no cost to certain Chai Lifeline clients that Chia Lifeline identifies to LMR in writing from time to time as needing or being able to benefit from the Products for their health, illness recovery, nutritional needs and overall well being; provided however, that such donations of Products shall be limited to a maximum of one ten-pack box of Products per client. The dual purpose of these donations is to interest the client in becoming a customer of the Products on an ongoing basis.
3.3 Co-Marketing. During the Term, LMR shall engage in the following co-marketing efforts with Chai Lifeline, subject to and in accordance with the marketing and trademark licensing terms and conditions set forth in Section 4 below:
(a) LMR shall use its best efforts to include Chai Lifeline’s trademark and/or logo in LMR’s marketing and public relations materials. In accomplishing the foregoing, LMR shall be entitled to determine in its sole discretion, in which such materials the marks will be included, and the size, placement and reference text if any corresponding to the marks.
(b) LMR shall publish a clickable hypertext link on LMR’s website allowing visitors to visit and contribute to Chai Lifeline.
(c) Upon Chai Lifeline’s written request, and subject to the parties resolving technical and logistical details, allow Chai Lifeline to market and sell Products through Chai Lifeline’s website (“Chai Sales”), in which such case, Chai Lifeline would receive ten percent (10.00%) of gross revenue generated by the Chai Sales.
Section 4. Chai Lifeline commitmentS.
4.1 Public Announcement of Affiliation. Within the first thirty (30) days of the commencement of the Term, Chai Lifeline shall make an initial series of public announcements of its affiliation with LMR using public relations, email marketing, website, social media and print collateral.  In all cases, these would offer a live link to LMR’s website www.levanamealreplacement.com.
4.2 Client Services Promotion. Chain Lifeline’s Client Services department will work collaboratively and directly with LMR to offer free Products to Chia Lifeline client families as described in Section 2.02 above, and to interest such client families in ongoing purchases of the Products. 
4.3 Other Marketing Opportunities.  Chai Lifeline shall use its best efforts to pursue other opportunities to showcase the LMR’s Products to donors, clients and supporters of Chai Lifeline, including event promotion, sampling/cooking demos, etc., with details to be determined jointly between the two parties.
4.4 Introductions. Chai Lifeline will make strategic introductions to other personnel within and outside of Chai Lifeline who may be able to spread the word about the value of the Product for those consumers with illnesses and related special dietary needs (including cancer patients, diabetes patients, sick children, other hospital patients, the elderly).
Section 5. OTHER CO-MARKETING; LICENSING OF TRADEMARKS
5.1 In furtherance of the Relationship each Party shall at their own cost and expense engage in the following co-marketing activities during the Term:
(a) Sales Presentations. Each Party may request the opportunity to give presentations regarding its products, services and mission at the other Party’s sales meetings and other appropriate gatherings.

(b) Exhibitions and Conferences. The parties may agree to coordinate activities at appropriate industry exhibitions, trade shows and conferences.

(c) Such other co-marketing activities consistent with advancing the Relationship.
5.2 In connection with the Parties’ co-marketing activities and commitments under this Agreement, during the Term, the Parties shall grant the following licenses relating to the co-branded marketing efforts.
(a) By Chai Lifeline. Chai Lifeline hereby grants to LMR, during the Term hereof, a limited, non-sublicensable, non-transferable, royalty-free non-exclusive right and license to use the Chai Lifeline Trademarks and logos solely for the promotion, marketing, sale and distribution efforts contemplated herein, it being expressly understood that LMR shall discontinue the use thereof upon expiration or termination of the Term of this Agreement.
(b) By LMR. LMR hereby grants to Chai Lifeline, during the Term hereof, a limited, non-sublicensable, non-transferable, royalty-free non-exclusive right and license to use the LMR Trademarks and logos solely for the promotion, marketing, sale and distribution efforts contemplated herein, it being expressly understood that Chai Lifeline shall discontinue the use thereof upon expiration or termination of the Term of this Agreement.
(c) Ownership of Each Party’s Marks. Each Party acknowledges and agrees that it has no right, title or interest in the other Party’s marks, except the limited use of the same as provided herein or as otherwise provided in writing by the Parties, and that nothing in this Agreement shall be construed as an assignment or grant to any right, title or interest in the other party’s marks. All uses of marks owned by one Party by the other Party and goodwill created therein shall inure to the benefit of the Party owning the marks. Each Party shall assist the other party in the maintenance and protection of the other Party’s marks and any registrations therefor by taking such acts and executing such documents, at the other Party’s expense, as the other Party reasonably requires to protect or register its marks anywhere in the world. Further, each Party agrees to promptly notify the other party of any conflicting uses of or any acts of infringement or unfair competition involving the other party’s marks by unauthorized persons of which the party has knowledge.
(d) Approval. Any specific use by either Party (the “first party”) of the other Party’s trademarks or trade names in any advertising copy, brochures, or literature or in promotional material, or on the letterhead of the first party (and in any media, whether print, web, video or other), shall be submitted in advance to the other Party for written approval by such Party. Each Party shall use their best efforts to approve or disapprove the proposed use without delay and shall have fifteen (15) days from receipt of the proposed use to disapprove or approve in writing. Any failure to respond within the fifteen (15) day period shall be deemed an approval.
(e) No other rights or licenses to either Party’s intellectual property is granted hereunder.
Section 6. TERM; TERMINATION
6.1 Term. Subject to Section 5.02 below, the Term (the “Term”) of this Agreement shall commence on January 1, 2017 (the “Commencement Date”) and continue for a period of two (2) years until December 31, 2019 (the “Term”), which Term shall automatically renew each January 1st thereafter for one (1) year renewal periods, unless either Party gives written notice to the other Party prior to ninety (90) days before the end of the then current Term.

6.2 Termination. Either party shall have the right to terminate this Agreement in the following circumstances.

(a) Voluntary Termination. Voluntarily for convenience on not less than ninety (90) days written notice to the other Party.
(b) Default or Breach. The other Party hereto defaults or is in breach of any of the terms or provisions of this Agreement; provided, however, that the other Party fails to cure such default or breach within thirty (30) days in the event of any default or breach after the giving of specific notice of such default or breach by the terminating Party.

(c) Bankruptcy or Insolvency. Immediately in the event the other Party becomes insolvent, bankrupt, or shall generally fail to pay its debts when such debts become due, admits in writing its inability to pay its debts, has a receiver or trustee appointed for it or its property, makes an assignment for the benefit of its creditors, has commenced by, for, or against it any proceedings under any law related to bankruptcy, insolvency or reorganization or release of debts, or institutes any proceedings to dissolve or liquidate itself.

6.3 Consequences of Termination. The termination of this Agreement shall not terminate the liability of the breaching or defaulting party resulting from such breach or default and indemnifiable under Section 11 of this Agreement.
Section 7. REPRESENTATIONS AND Warranties
7.1 LMR represents and warrants to Chai Lifeline as follows: (a) it is a corporation duly organized, validly existing and in good standing under the laws of the jurisdiction in which it was organized; (b) it has the full power to enter into this Agreement and to perform its obligations hereunder; (c) this Agreement constitutes a legal, valid and binding obligation of such Party, enforceable against such Party in accordance with its terms; (d) this Agreement does not contravene, violate or conflict with any other agreement of such Party, and (e) it is compliant in all material respects with all health and manufacturing laws regarding production and sale of the Products in each jurisdiction where it produces and sells its Products.
7.2 Chai Lifeline represents and warrants to LMR as follows: (a) it is a not-for-profit 501(c)(3) corporation duly organized, validly existing and in good standing under the laws of the jurisdiction in which it was organized (b) it has the full power to enter into this Agreement and to perform its obligations hereunder; (c) this Agreement constitutes a legal, valid and binding obligation of such Party, enforceable against such Party in accordance with its terms; (d) this Agreement does not contravene, violate or conflict with any other agreement of such Party and (e) it is compliant in all material respects with all laws regarding charities and nonprofits in the State of New York.
Section 8. Idemnification.
8.1 Indemnification by Chai Lifeline. Chai Lifeline, as indemnitor, shall indemnify, defend and hold harmless each of LMR, its shareholders, directors, officers, employees, and agents and its or their respective successors and assigns (each, a “LMR Indemnified Party”) from and against, and in respect of, any and all actions, claims, suits, judgments, damages, liabilities, losses, penalties, costs and expenses (including, without limitation, attorneys’ fees and disbursements) of every kind whatsoever brought by or on behalf of a third party (collectively, “Damages”) arising in any manner out of or from, or in connection with, any actual or alleged (i) breach by Chai Lifeline of any representation, warranty, or other term or provision of this Agreement, and (ii) wrongful or negligent acts or omissions by Chai Lifeline and its directors, officers, directors, employees, and agents, provided, that this Section 8.01(ii) shall not obligate Chai Lifeline to indemnify any LMR Indemnified Party for any portion of damages (except for damages based on theories of strict liability) directly attributable to, and directly caused by, the negligence of a LMR Indemnified Party.
8.2 Indemnification by LMR. LMR, as indemnitor, shall indemnify, defend and hold harmless each of Chai Lifeline, its directors, officers, employees, and agents and its or their respective successors and assigns (each, a “Chai Lifeline Indemnified Party”) from and against, and in respect of, any and all Damages arising in any manner out of or from, or in connection with, any actual or alleged (i) breach by LMR of any representation, warranty, or other term or provision of this Agreement; (ii) wrongful or negligent acts or omissions by LMR and its officers, directors, employees, and agents, provided, that this Section 8..02(ii) shall not obligate LMR to indemnify any Chai Lifeline Indemnified Party for any portion of damages (except for damages based on theories of strict liability) directly attributable to, and directly caused by, the negligence of a Chai Lifeline Indemnified Party.
Section 9. DISCLAIMER; LIMITATION OF LIABILITY
9.1 DISCLAIMER. EXCEPT AS SPECIFICALLY PROVIDED IN THIS AGREEMENT, NEITHER PARTY MAKES, AND EACH PARTY EXPRESSLY DISCLAIMS, ANY REPRESENTATIONS OR WARRANTIES IN CONNECTION WITH THIS AGREEMENT, WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, ANY WARRANTIES ARISING OUT OF A COURSE OF PERFORMANCE, DEALING OR TRADE USAGE, AND THEIR EQUIVALENTS UNDER THE LAWS OF ANY JURISDICTION.
9.2 LIMITATION OF LIABILITY. IN NO EVENT WILL EITHER PARTY, ITS AFFILIATES OR ITS OR THEIR REPSECTIVE EMPLOYEES, OFFICERS AND DIRECTORS BE LIABLE TO THE OTHER PARTY FOR INDIRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL, PUNITIVE DAMAGES, COSTS, EXPENSES, OR LOSSES (INCLUDING LOST PROFITS, LOST DATA, OR LOST SALES OPPORTUNITY, OR OPPORTUNITY COSTS), REGARDLESS OF THE FORM OF ACTION, DAMAGE, CLAIM, LIABILITY, COST, EXPENSE, OR LOSS, WHETHER IN CONTRACT, STATUTE, TORT (INCLUDING NEGLIGENCE), OR OTHERWISE ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANCE OR NONPERFORMANCE OF OBLIGATIONS UNDERTAKEN IN THIS JMS AGREEMENT.
Section 10. CONFIDENTIALITY.  
Each Party shall regard and preserve as confidential all information reasonably considered of a confidential and proprietary nature related to the business and operations of the other Party which may be obtained by it from the other Party as a result of this Agreement. Such obligation of confidentiality shall not extend to any information which is shown to have been (i) previously known to such Party, (ii) generally known to others engaged in the trade or business of the Parties, (iii) part of public knowledge or literature or (iv) lawfully received by the party from a third party (not including the other Party or any of its attorneys, consultants, accountants or other representatives or agents).
Section 11. INSURANCE.  
Each Party represents and warrants to the other Party: (i) that all insurance policies currently maintained by the Party with respect to its businesses and endeavors are in full force and effect and all premiums due and payable in respect thereof have been paid (ii) there are no pending claims with respect to the either the Party’s business or endeavors under any such insurance policies; (iii) such Party’s insurance policies are commercially reasonably adequate for the business and operations of the Party; and (iv) the Party shall maintain such policies or policies of an equivalent nature and coverage throughout the Term.
Section 12. ADVERTISING AND PUBLICITY. 
Neither Party shall identify, either expressly or by implication, this relationship, the other Party or the other Party’s Affiliates or use any of the other Party’s affiliates’ names, trademarks, trade names, services marks, or other proprietary marks in any advertising, press releases, publicity matters or other promotional materials without the other Party’s prior written approval in accordance with this Agreement.
Section 13. NOTICES
Notices given by one Party to the other under this Agreement shall be in writing and shall be delivered personally, sent by express delivery service, certified mail or first class U. S. mail postage prepaid and addressed to the Parties at their addresses as set forth in the preamble hereto, or to such other address as either Party shall designate by proper notice.  Notices will be deemed given as of the earlier of a) the date of actual receipt, b) the next business day when notice is sent via express mail or personal delivery or c) three (3) days after the mailing in the case of first class or certified U. S. mail. 

Section 14. COMPLIANCE WITH LAWS
Each Party shall comply with all applicable federal, state and local laws, rules and regulations applicable to its performance under this Agreement.

Section 15. ASSIGNMENT
Neither Party may assign or transfer this Agreement or its respective rights or obligations hereunder without the prior written consent of the other Party; provided, however, that either Party may assign this Agreement to an Affiliate or to a third party, on advance written notice to the other Party, in connection with a transfer of all or substantially all of its assets to such third party (through asset sale, merger or otherwise), provided that the successor entity expressly assumes all obligations under the terms of this Agreement and adheres to all restrictions hereunder.

Section 16. ENTIRE AGREEMENT
The terms contained in this Agreement, the Master Subcontractor Agreement, the MCA and any Statements of Work entered into by the Parties constitute the entire agreement between the Parties with respect to the subject matter addressed herein, superseding all prior understandings, proposals and other communications, oral or written. This Agreement may only be amended or modified by a writing signed by both Parties.

Section 17. SEVERABILITY
If any provision of this Agreement or the application of any such provision to any party or circumstances shall be determined by any court of competent jurisdiction to be invalid or unenforceable to any extent, the remainder of this Agreement, or the application of such provision to such person or circumstances other than those to which it is so determined to be invalid or unenforceable, shall not be affected thereby, and each provision hereof shall be enforced to the fullest extent permitted by law.

Section 18. WAIVER
The waiver by either Party of a breach of or a default under any provision of this Agreement, shall be in writing and shall not be construed as a waiver of any subsequent breach of or default under the same or any other provision of this Agreement, nor shall any delay or omission on the part of either party to exercise or avail itself of any right or remedy that it has or may have hereunder operate as a waiver of any right or remedy.

Section 19. Force Majeure
Neither Party shall be held responsible for any delay or failure in performance of any part of this Agreement to the extent that such delay or failure is caused by fire, flood, explosion, war, strike, embargo, government requirement, civil or military authority, act of God, or other similar causes beyond either parties’ control (“Condition(s)”). If any Condition occurs, the Party delayed or unable to perform shall give prompt notice to the other Party, and the Party affected by the delay or nonperformance may elect to: (a) suspend this Agreement for the duration of the Condition, buy or sell elsewhere, material, products or services comparable to those obtained under this Agreement, and deduct from any commitment to the other Party the material, products or services so bought; and (b) resume performance of this Agreement once the Condition ceases with an option in the affected Party to extend the period of performance up to the length of time the Condition endured.

Section 20. Section Headings
The headings in this Agreement are for reference only. They will not affect the meaning or interpretation of this Agreement.

Section 21. CONSTRUCTION. 
This Agreement has been negotiated by the parties and their respective counsel.  This Agreement shall be interpreted fairly in accordance with its terms and without any construction in favor of or against either party.
Section 22. EXECUTION. 
This Agreement may be executed in two counterparts each of which shall be deemed an original but all of which taken together shall constitute one and the same instrument. This Agreement will be considered executed by a party when the signature of such party is made or delivered physically, digitally, or by email or facsimile transmission to the other party or parties, as appropriate.  The parties agree that any signature made or delivered by digital means, email or facsimile transmission shall have the same force and effect as an original signature.
Section 23. Governing Law
This Agreement shall be governed by and construed in accordance with the laws of the State of New York. Each of the parties hereby irrevocably submits to the exclusive jurisdiction and venue of the state and federal courts located in the state of New York, county of New York, United States of America in any action, suit, or proceeding relating to or in connection with this Agreement, and irrevocably waives, to the fullest extent permitted by law, the defenses of improper venue or an inconvenient forum for the maintenance of any such action, suit, or proceeding.  

[Signature Page Follows]
IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly authorized representatives in one or more counterparts, each of which shall constitute an original, effective as of the date set forth above.

	Levana meal replacement, inc
By:  _______________________________

Name:  ____________________________

Title: _____________________________

Date: ______________________________


	CHAI LIFELINE, INC.
By:  _______________________________

Name: ____________________________

Title: ______________________________

Date: ______________________________
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